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IN  THE  COURT  OF  ADDITIONAL SESSIONS JUDGE, 

SONITPUR,TEZPUR 

Present: -Md. DarakUllah, A.J.S. 
       Additional Sessions Judge, 
       Sonitpur, Tezpur. 
 
Committing Magistrate : Sri R. Lal, 
            S.D.J.M.(S), 
            Sonitpur,Tezpur.  

Sessions Case No. 71 of 2012 

U/s.51 of Wildlife(Protection) Act, 1972 

State 

-Vs- 
1. Sri  Gopal Mandal  …………. Accused person. 

Advocates appeared:- 

 For the State  :    Smti R. Chakravorty,  Ld. Addl. P.P. 

For the accused :    Md. A. Aziz, Ld. Advocate. 

Date of evidence :     27-10-14, 27-5-15, 9-9-16, 26-10-16, 
        8-12-16, 17-3-17, 7-4-17.  

Date of argument :    8-6-2017. 

Date of Judgment :    19-6-2017. 

 

JUDGEMENT  

1.     Brief history of the prosecution case is that on 7-1-2012  

at about 6 p.m. the police officer of Dhekiajuli P.S. handed over accused 

Gopal Mandal along with a suspected elephant teeth, which was 

recovered from the possession of the accused,  in the Dhekiajuli Forest 

Range Office  in reference to Dhekiajuli PS GDE No. 214 dated                   

7-1-2014. The police officer has also handed over the seizure list. It is 

further stated during checking, the accused was apprehended by police 

along with a suspected elephant teeth while he was going in a bus from 

Batasipur side towards Dhekiajuli, at Ghogra Tiniali.  
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2.     After investigation, the investigating agency has 

submitted offence report against accused Gopal Mandal Under  Sec.51 

of W.L.(P) Act, 1972, which was registered by the Ld. Chief Judicial 

Magistrate, Sonitpur, Tezpur, as C.R. Case No.29/12 and taken 

cognizance of the offence.  

3.     On appearance of accused person, the copy was 

furnished to him and the case was committed to the court of Sessions 

as per Sections 209 Cr.P.C, by Sri R. Lal,  S.D.J.M.(S), Sonitpur,Tezpur 

and thereafter this case is transferred to this Court for trial.  

4.     After going through the materials on record, including 

the offence report and connected document and after hearing both 

sides, charge U/s 51 of W.L.(P) Act, 1972, was framed against the 

accused person. The contents of the charge was read over and 

explained to accused person to which he pleaded not guilty and claimed 

to be tried.  

5.     During trial, prosecution has examined as many as 

8(eight) witnesses in the form of: 

        PW-1 Sri Netrajyoti Gayan  

     PW-2 Sri Shyamanta Haloi  

     PW-3  Sri Athang Singson 

     PW-4 Dr.(Mrs.) Munmun Sarma 

     PW-5 Sri Anjan Kumar Das 

     PW-6 Sri Anil Nath 

     PW-7 Md. Sahabuddin Ahmed.  

     PW-8 Sri Babul Borah. 

Prosecution has also exhibited 8 Nos. of documents in the form of Ext.1 

to Ext.8.  Prosecution evidence was closed. Statement of the accused 

person recorded U/s 313 Cr.P.C. The accused person denied the 

allegation and declined to adduce evidence in defence.  

 

6.    POINTS FOR DETERMINATION:- 

Whether, on 7-1-2012 at about 6 a.m. the accused person was 

caught by police at Ghogra Tiniali under Dhekiajuli PS, having 

found illegal custody of elephant teeth with him in violation of 

provision of Section 40 of the Wildlife (P) Act, 1972 and also 
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without having any certificate of ownership/permit in violation of 

Sec.42 of the Wildlife(P) Act, 1972 and thereby committed an 

offence punishable under section 51 of Wildlife (Protection) Act, 

1972. 

EVIDENCE :- 

 

7.            P.W.1   Sri Netrajyoti Gayan, Forester-I, in his evidence 

stated that on 7-1-2012 he was on duty at Range Office, Dhekiajuli.  On 

that day at about 6 p.m. police of Dhekiajuli P.S.  brought one Gopal 

Mandal to their forest range office alleging that he was apprehended 

with a tooth of elephant while checking. Then they received the accused 

along with the elephant tooth and seized the same. On weighing the 

elephant teeth it was found 628 gram. Then they investigated the 

matter and filed offence report against the accused U/s.50©, 40, 42, 50 

and 51 of  Wildlife (P) Act. The accused was also forwarded to judicial 

custody. The seized elephant tooth was also sent to Forensic Science 

Laboratory and after collecting  the report, the same was submitted 

before the court. He has proved the offence report as Ext.1 wherein 

Ext.1(1) is his signature. He has also proved the seizure list as Ext.2 

wherein Ext.2(1) is his signature. He has also made prayer before Chief 

Judicial Magistrate for sending the molar tooth of elephant to Forensic 

Science Laboratory. Ext.3 (renumbered as Ext.8) is the said letter 

wherein Ext.3(1) is his signature. He has proved the seized teeth of 

elephant as Material Ext.1.  

8.                In his cross examination he has stated that he did not 

go to the place where police apprehended the accused. He further 

stated that he recorded the statement of the accused.  

9.     PW2 Sri Shyamanta Kumar Haloi in his evidence stated 

that on 7-1-2012 he was at Dhekiajuli Range Office as Forester-I. The 

O/C of Dhekiajuli PS and staff have handed over accused Gopal Mandal 

along with an elephant tooth in their Range Office. He came to know 

that when police checked the vehicle coming from Batasipur at 

Ghogorajuli,    recovered the elephant teeth   from the bag of accused 

Gopal Mandal. On being asked Gopal Mandal told that he is a carpenter 

and while he was working at Borgang, found the elephant tooth under 
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the earth. Netrajyoti Gayan, Forester-I prepared the seizure list. He has 

proved the seizure list as Ext.2 wherein Ext.2(2) is his signature.  He 

further stated in his examination in chief that on 8-1-12 police handed 

over the accused to them and on that day he recorded the statement of 

the accused. He has proved the statement of the accused as Ext.7 

wherein Ext.7(1) is his signature and Ext.7(2) is the signature of the 

accused.  

10.              During cross examination he has stated that he signed 

the seizure list in the Range Office. He further stated that he cannot say 

how police has recovered the elephant tooth as he did not go to the 

place of occurrence. He has denied the defence suggestion that he is 

not the competent authority to record the statement of the accused. He 

has further denied the defence suggestion that the accused had not 

made any statement before him.  

11.     PW3 Sri Athang Singson, Sr. Scientific Officer, Biology 

Division, Directorate of Forensic Science Laboratory, has stated in his 

evidence that on 15-5-2012  he received one parcel from the Range 

Forest Officer, Dhekiajuli Range vide Memo No.DH/17/DR/2012/130-31 

dated 14-5-12 consisted of (1) Exhibit enclosed in a carton with cloth 

cover. The description of the article – 1 irregular shape creamy white 

colour structure suspected to be broken molar tooth of elephant, Bio 

No.2098. 

Result of examination : macro morphological examination reveals that 

the Exhibit No. is Bio-2098 is a cut piece of cheek tooth of elephant with 

4 Nos. Of laminae (report from Deptt. Of Anatomy and Histology, 

College of Veterinary Science, Assam Agriculture University, Khanapara, 

Guwahati). He has proved the report as Ext.3 wherein Ext.3(1) is his 

signature.  

           He has further stated that a report of Mrs. Munmun Sarmah, 

Associate Professor, Deptt. Of Anatomy and Histology, College of 

Veterinary Science, Assam Agriculture University, Khanapara, Guwahati 

is attached with his report and sent to the Range Forest Officer. He has 

proved the report of Mrs.Munmun Sarmah, Associate Professor, Deptt. 

Of Anatomy and Histology, College of Veterinary Science, Assam 

Agriculture University, Khanapara, Guwahati.  
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12.                     During cross examination he has stated that he has not 

mentioned the case number in his report. He has further stated that the 

exhibits were examined in the laboratory of Mrs. Munmun Sarmah, 

Associate Professor, Deptt. Of Anatomy and Histology, College of 

Veterinary Science, and on the basis of Mrs. Munmun Sarmah he has 

prepared the report and submitted.  

13.     PW4 Dr. (Mrs.) Munmun Sarmah, Associate Professor, 

Deptt. Of Anatomy and Histology, College of Veterinary Science, Assam 

Agriculture University, Khanapara, Guwahati has stated in her evidence 

that on 1-8-2012  vide letter No.FSL/1205/12/1/133 dated 1-8-2012 

from the Directorate of Forensic Science Assam, Kahilipara  she 

performed the examination of identification of material exhibit received 

from the Range Forest Officer. After examining the said exhibit she 

submitted report No. Bio-2098 and Sl. No.845 upon Macro 

Morphological study clearly showed that it is a cut piece of the cheek 

with only 4 numbers of laminae belongs to elephant tooth. She has 

proved the report as Ext.4 wherein Ext.4(1) are her signature.  

14.     PW5 Anjan Kumar Das, Forest Officer, in his evidence 

stated that on 7-1-2012  Dhekiajuli Police during combing operation 

recovered a piece of animal tooth from the possession of a person 

named Gopal Mandal, present in the dock, and it was handed over to 

their forest official Netra Jyoti Gayan. Netra Jyoti Gayan seized the said 

piece of animal tooth from the accused in his presence. He has proved 

the seizure list as Ext.2 wherein Ext.2(3) is his signature. He further 

stated that the seized article was suspected to be tooth of animal.  

15.      During cross examination he has stated that he signed 

the seizure list in the office.  He further stated that he cannot say from 

whom police recovered the said suspected elephant tooth.  

16.     PW6 Sri Anil Nath in his evidence stated that on the 

relevant date at about 9 a.m. while he was coming in ASTC bus namely 

Baba Gupteswar towards Guwahati from Batasipur, at Ghagra Centre 

police and CRPF personnel checked the vehicle and also checked the 

bags belonging to the passengers. He further stated that he was 

working as conductor in the said vehicle. He saw that police and CRPF 

personnel  apprehended one passenger and brought to the side of the 
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road. On being asked police told him that they have recovered one 

molar tooth (elephant tooth) from the apprehended person. Police 

asked him to put his signature on a paper. He has proved the seizure 

list as Ext.5 wherein Ext.5(1) is his signature.  

17.     During cross examination he has stated that police asked 

his father’s name and also asked to put his signature on a paper. He 

further stated that he does not know the person from whom the molar 

tooth was recovered.  

18.     PW7 Sahabuddin Ahmed in his evidence stated that on 

7-1-2012 in the morning while they were checking vehicle at Ghogra 

Tiniali, at about 9 a.m. accused Gopal Mandal got down from a bus with 

a bag. While he along with CRPF personnel checked the bag they found 

a elephant tooth weight of which is about 628 gm. Then he seized the 

said elephant tooth (molar tooth) from accused Gopal Mandal in 

presence of witness in reference to Dhekiajuli PS GDE No. 214 dated             

7-1-12. He has proved the seizure list as Ext.5 wherein Ext.5(2) is his 

signature. He also took the signature of accused Gopal Mandal in the 

seizure list. Then he handed over the accused along with the seized 

elephant tooth to Dhekiajuli PS. As per direction of the O/C he handed 

over the accused and the seized elephant tooth to Dhekiajuli Forest 

Range Office. He has proved the report as Ext.6 wherein Ext.6(1) is his 

signature.  

19.                    In his cross examination he has stated that when the 

elephant tooth was seized,  Hanif Ali, the driver of the bus and  Anil Das 

were shown as witness in the seizure list.  

20.     PW8 Babul Borah in his evidence stated that he was the 

handyman of Baba Gupteswar Bus and was coming from Batasipur 

towards Guwahati.  At Gogra Chariali  police and CRPF had stopped the 

vehicle and checked and searched the vehicle. Police has found one bag 

in the dicky and on being asked the checker Anil Nath told that the bag 

belongs to one person and the said person admitted that the bag 

belongs to him. Police searched the bag and found one bone inside the 

bag and seized the same in presence of witnesses including him. He has 

proved the seizure list as Ext.5 wherein Ext.5(3) is his signature. He has 

also proved the seized bone as Material Ext.1. 
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21.              During cross examination he has stated that about 25/26 

persons were available in the bus. He has further stated that police has 

taken his signature on Ext.5 at Gogra Chariali and at that time the 

contents of the Ext.5 was written.  

ARGUMENT 

22.     During argument ld. Addl.P.P. has submitted that as per 

Section 40 and 42 of the Wildlife (P) Act, no person other than the 

person having certificate of ownership shall acquire, receive, keep in his 

control, custody or possession  any captive animal, animal article, trophy 

or uncured trophy specified in Schedule-I or Part II of Schedule-II, 

except by way of inheritance. In the instant case prosecution has able 

to prove that the accused was found in possession of cut piece of cheek 

with laminae belong to elephant tooth and the same is found without 

any certificate of ownership of the accused. Therefore, it is proved that 

the accused has violated Sec.40 and 42 of the Wildlife (P) Act, 1972 and 

thereby committed an offence U/s.51 of Wildlife (P) Act, 1972 and as 

such he is liable to be convicted and punished adequately.                    

Ld. Addl. P.P. has  submitted that the forest officer cannot be equated  

with police officer and statement made before the forest officer is 

admissible in evidence. Therefore, the Ext.7, the statement of the 

accused, is  admissible in evidence and has got evidentiary value. In this 

aspect, he has relied on a decision of the Hon’ble Gauhati High 

Court in Arun Kanungo & Ors. vs. D. Pakyntein & Ors. reported 

in 2008(2) GLT 168.  He has also relied on a decision of Hon’ble 

Madras High Court in E.C. Richar vs. Forest Range Officer on 

26th July, 1957 reported in Indian Kanoon- http://indian 

kanoon. Org/ doc/ 1053268.  Ld. Addl.P.P. has  further submitted 

that as the offence is of serious one having impact upon the wildlife, the 

accused may be punished with stringent punishment.  

23.     On the other hand, the Ld. defence counsel has 

submitted that the only question to be decided by this court is the 

possession of the tooth in question. They have totally denied the 

possession of any incriminating materials not to speak of elephant 

tooth. It is further submitted that the accused has got no connection 

with the recovery of elephant tooth and he was simply passenger of the 
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bus and knows nothing about the elephant tooth and police has falsely 

implicated him in this case. He has further submitted that there are 

material contradictions among the prosecution witnesses in respect of 

recovery of the elephant tooth and as such he has prayed to acquit the 

accused person from the charges.  

 

   DISCUSSION, DECISION  AND REASONS THEREOF:- 

24.     Let me appreciate the relevant portion of the evidence 

on record to decide the point No.6. PW1 Sri Netrajyoti Gayan, Forester-

I has stated in his evidence that on 7-1-2012 while he was on duty at 

Range Office, Dhekiajuli,  police of Dhekiajuli P.S., at about 6 p.m. 

brought the accused to the Forest Range Office alleging that he was 

apprehended with tooth of elephant while checking. Then they received 

the accused along with the elephant tooth and seized the same. They 

weighed the elephant tooth and found the same as 628 gm. He has 

proved the seizure list as Ext.2. This witness has further stated that he 

sent said molar tooth to Forensic Science Laboratory for examination 

vide letter, the Ext.3. He has also proved the seized tooth of elephant 

as Material Ext.1 in the court. So far as the seizure of the molar tooth 

and sending to same to the Forensic Science Laboratory is concerned, 

the same remains unrebutted as the defence has not cross examined  

on that count. The whole evidence of the PW1 remains unrebutted as 

the defence has only asked him to the fact that said witness has not 

visited the place of occurrence where police apprehended the accused 

person. PW2 Shyamanta Kr. Haloi, Forester-I has also proved the 

seizure list, the Ext.2 and has supported the PW1. He has further stated 

that he has recorded the statement of the accused and has proved the 

statement as Ext.7.  During cross examination he has denied the 

suggestion of the defence that he has not recorded the statement of 

the accused. He has also denied the suggestion that he is not the 

competent authority to record the statement of the accused. PW5 

Anjan Kumar Das  has also proved the seizure list, the Ext.2 and has 

supported the PW1 and PW2.  PW3 Sri Athang Singson, Sr. Scientific 

Officer, Biology Division, Directorate of Forensic Science Laboratory has 

proved the report of forensic examination as Ext.3. He has further 
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stated that he received one parcel from the Range Forest Officer, 

Dhekiajuli Range vide Memo No.DH/17/DR/2012/130-31 dated 14-5-12 

consisting a carton with cloth cover and the description of the article is 

1 irregular shape creamy white colour structure suspected to be broken 

molar tooth of elephant, Bio No.2098. He has further stated that the 

result of the examination – Macro morphological examination reveals 

that the said Exhibit is a cut piece of cheek tooth of elephant with 4 

nos. of laminae. He has further stated that report of Mrs. Munmun 

Sarmah, Associate Professor, Deptt. Of Anatomy and Histology, College 

of Veterinary Science, Assam Agriculture University, Khanapara,  

Guwahati  is attached with his report.  PW4 Dr.( Mrs.) Munmun 

Sarmah, Associate Professor, Deptt. Of Anatomy and Histology, College 

of Veterinary Science, Assam Agriculture University, Khanapara,  

Guwahati has stated that she performed the examination of 

identification of material exhibit received from the Range Forest Officer 

and after examining she has submitted the report that  upon macro 

morphological study clearly showed that it is a cut piece of the cheek 

with only 4 numbers of laminae belongs to elephant tooth.  She has 

proved her report as Ext.4. The evidence of the PW3 and PW4 remains 

unrebutted.  

25.    From the above evidence on record I have found that 

police authority has handed over the accused along with suspected 

molar tooth of elephant and the same was sent to Forensic Science 

Laboratory and as per the report i.e. the Ext.3 and Ext.4 and as per 

oral evidence of the PW3 and PW4 the said suspected materials i.e. 

Material Ext.1 was found to be cut piece of cheek with only 4 numbers 

of laminae belongs to elephant tooth.  

26.    Now, let me scrutinize the other available evidence on 

record as to whether the said item i.e. cut piece of cheek with only 4 

numbers of laminae belongs to elephant tooth was found in possession 

of the accused and if so, whether the accused was having any 

certificate of ownership or any authority as per Sec.40 and 42 of the 

Wildlife (P) Act.  

27.      PW6 Sri Anil Nath has  stated in his evidence that he 

was coming in ASTC bus namely Baba Gupteswar towards Guwahati  
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from Batasipur  and at Ghagra Centre police and CRPF personnel  

checked the said vehicle and also checked the begs belonging to the 

passengers. He was working as conductor in the said vehicle. He has 

further stated that he saw police and CRPF personnel  apprehending 

one passenger and brought to the side of the road and on being asked 

police told him that they have recovered one molar tooth (elephant 

tooth) from the apprehended person and police asked  him to put his 

signature on a paper and he has proved the seizure list as Ext.5. PW7 

Sahabuddin Ahmed, the then Attached Officer of Dhekiajuli P.S. has 

stated in his evidence that while they were checking the vehicle at 

Ghogra Tiniali, on 7-1-12 at about 9 a.m., accused Gopal Mandal got 

down from the bus  with a bag and while he along with CRPF personnel 

checked the bag they found one elephant tooth weighing about 628 

gm. He seized the said elephant tooth vide Ext.5, seizure list and 

handed over the seized elephant tooth along with the accused to 

Dhekiajuli Forest Range Office. He has proved the report/letter in 

respect of handing over the suspected molar tooth along with the 

accused to Ranger of Dhekiajuli Forest Range Office as Ext.6 wherein 

Ext.6(1) is his signature. The defence could not able to rebut the 

incriminating evidence against the accused by way of cross examining 

the aforesaid two witnesses. Defence also could not make out a case as 

to why the PW6 and PW7 should not be believed.  

28.    PW8 Babul Borah, the handyman of  Babu Gupteswar 

bus has stated in his evidence that he was coming in the bus from 

Batasipur towards Guwahati and at Ghagra Chariali police and CRPF 

stopped the vehicle and searched the same and found one bag and the 

checker Anil Nath told that the bag belongs to one person and the said 

person admitted that the said bag belongs to him and as such police 

searched the bag and found  one bone inside the bag and seized the 

same in presence of witnesses including him. He has proved the seizure 

list as Ext.5 he has also proved the seized bone as Material Ext.1. He 

has confirmed in his cross examination that police took his signature on 

Ext.5 at Ghogra Centre and at that time the contents of the Ext.5 was 

written. Although he has stated in his cross examination that due to 

lapse of time he forgot the face of the person from whom the  article 



                                                                                               Sessions Case No. 71 of 2012 
                                                                                                            C.R Case No 29 of 12 

11 
 

was seized but denied the defence suggestion that no bag was 

recovered from the accused.  

29.     The defence could not able to rebut the evidence of the 

PW6, PW7 and PW8 in respect of seizure of Material Ext.1 vide seizure 

list, Ext.5. That apart, although PW8 has stated in his cross 

examination that he forgot the face of the accused due to lapse of time 

but in his cross examination he has denied the defence suggestion that 

no bag was recovered from the accused. Moreover, he has stated that 

at the time of seizure the contents of the Ext.5 was written. Now, if we 

go through the contents of the Ext.5 where we find that SI Sahabuddin 

Ahmed, the PW7  seized  one piece of bone suspected to be molar 

tooth of elephant weighing 628 gm (broken condition) from the 

possession of accused Gopal Mandal, son of Jatin Mandal of No.1 

Garimari, PS Mangaldai, District Darrang  in connection with Dhekiajuli 

PS case No. 214/12  dated 7-1-2012 and date and time of seizure was 

mentioned as 7-1-12 at 9:30 a.m. In view of the above contention, the 

minor omission of forgetting the face of the accused is quite natural 

due to lapse of time and when the accused is not closely associate with 

the witness.  

30.     Perusal of Ext.7, the statement of the accused reveals 

that he has admitted the seizure of the broken tooth of elephant by 

police from his possession while he was coming from Batasipur to 

Dhekiajuli. He has further admitted that he was taken to Dhekiajuli 

Range Office by police along with the said elephant tooth.  He has 

made an explanation in his statement that he is a carpenter and while 

working in the Borgang village he found the same under the earth and 

as he believed that the elephant tooth will work as preventive measure 

from insecticide if it is kept in a paddy store (“dhanor bhora”). Ld. 

Addl.P.P., in this regard has submitted that statement before forest 

officer is admissible in evidence and it is not hit by Section 25 of the 

Evidence Act because of the fact that the forest officer investigating a 

case cannot be equated with police officer as mentioned in Sec.25 of 

the Evidence Act.  I have gone through the decision of Hon’ble 

Madras High Court in E.C. Richar vs. Forest Range Officer on 

26th July, 1957 reported in Indian Kanoon- http://indian 
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kanoon. Org/ doc/ 1053268  wherein it was held that as the forest 

officer are not conferred with all the powers of an officer in charge of a 

police station they cannot by any means be considered as police officer 

under Cr.P.C. and U/s.25 of the Evidence Act cannot apply to them. 

Therefore, in the said case,  which is a case for offence Under Madras 

Forest Act, 1882, the evidence of witnesses given before forest officer 

is considered as admissible.   I have also gone through the decision of 

the Hon’ble Gauhati High Court in Arun Kanungo & Ors. vs. D. 

Pakyntein & Ors. reported in 2008(2) GLT 168 in which the Hon’ble 

Gauhati High Court has relied on its own Division Bench decision in 

Union of India vs. Lalthangliant @ Thangtei reported in 

(2003)3 GLR 176 wherein it was held that statement made before 

Customs and Excise  Officer is not hit by Section 25 of the Evidence 

Act. It is further observed that the restriction which would apply to the 

statement recorded by the police officer would not apply to the 

statements recorded by the Customs Officer.    

31.     In the instant case, there are three sets of 

evidence, one set comprises of PW1, PW2 and PW5 being the forest 

officers who have proved the Ext.2 in respect of the seizure of 

suspected molar tooth of elephant weighing 628 gm from the 

possession of the accused, who was brought to the Range Office by 

police. The defence could not able to rebut the aforesaid witnesses and 

has not even denied the fact that the accused was taken to Forest 

Range Office by police. That apart, the accused vide his statement, the 

Ext.7 has admitted that police has recovered the broken tooth of 

elephant out of his bag and has taken to Forest Range Office. 

Therefore, I do not find any ground to disbelieve the above witnesses 

i.e  PW1, PW2 and PW5. 

32.     So far as the 2nd set of evidence  i.e. the evidence of  

PW3 and PW4 are concerned, they are  Sr. Scientific Officer, Biology 

Division, Directorate of Forensic Science Laboratory and Associate 

Professor, Department of Anatomy and Histology, College of Veterinary 

Science, Assam Agricultural University, Khanapara, Guwahati  

respectively have proved their report being Ext.3 and Ext.4 wherein 

after examination they found that the examined suspected materials 
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sent by the Range Forest Officer, Dhekiajuli Range was a cut piece of 

cheek with only 4 numbers of laminae belongs to elephant tooth. Both 

these witnesses were not cross examined in respect of the contents of 

Ext.3 and Ext.4. Therefore, the evidence of PW3 and PW4 as well as 

the report vide Ext.3 and Ext.4 remains  unrebutted and it is 

established that the examined materials vide Ext.3 and Ext. 4 was a cut 

piece of cheek with only 4 numbers of laminae belongs to elephant 

tooth. Therefore, I do not find any ground to disbelieve the evidence of 

the PW3 and PW4 as well as documentary evidence i.e. the Ext.3 and 

Ext.4.  

33.    The third set of evidence are much more important 

which consisted of PW6 Anil Das,  PW7 Sahabuddin Ahmed and PW8 

Babul Borah. PW7 Sahabuddin Ahmed is the police officer who was, at 

the time of incident, attached officer of Dhekiajuli PS and has recovered 

the suspected molar tooth from the possession of the accused and 

seized the same vide seizure list, Ext.5. He has further stated that as 

per instruction of the O/C, Dhekiajuli PS he has handed over the same 

along with the accused to Range Officer of Dhekiajuli Forest Range  

vide Ext.6. The above contention was supported by the PW1, PW2 and 

PW5 as they have admitted that they have received the accused and 

the seized suspected molar tooth from police. PW6 Anil Das, conductor 

of the bus namely Baba Gupteswar, PW8 Babul Borah, handyman of 

the said bus have supported the prosecution story and has supported 

the version of the PW7. The defence has failed to satisfy this court as 

to why the version of the PW6 and PW8 supporting  PW7 are  not 

believable. The defence has also failed to  show that there is enmity 

between the accused and the aforesaid witnesses i.e. PW6, PW7 and 

PW8.  

34.     In view of the above position, I have found that 

prosecution has able to prove that cut piece of cheek with only 4 

numbers of laminae belongs to elephant tooth was recovered from the 

possession of the accused.  

35.      Section 40(2)  of the Wildlife (P) Act provides that no 

person shall, after the commencement of this Act, acquire, receive, 

keep in his control, custody or possession, sell , offer for sale or 
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otherwise transfer or transport any animal specified in Sch. I or Part II 

of Sch.II or any uncured trophy or meat derived from such animal, or 

the salted or dried skins of such animal or the musk or a musk deer or 

the horn of a rhinoceros, except with the previous permission in writing 

of the Chief Wildlife Warden or the authorized officer.  

          [(2-A)- No person other than a person having a 

certificate of ownership, shall, after the commencement of the Wild Life 

(Protection) Amendment Act, 2002 acquire, receive, keep in his control, 

custody or possession any captive animal, animal article, trophy or 

uncured trophy specified in Schedule I or Part II of Schedule II, except 

by way of inheritance.]   

36.    Similarly Section 42 of the Wildlife (P) Act, 1972, 

hereinafter called the Act,  reads as under –  

    “Certificate of ownership- the Chief Wildlife Warden may, 

for the purposes of Section 40, issue a certificate of ownership in such 

form, as may be prescribed, to any person who, in his opinion, is in 

lawful possession of any wild animal or any animal article, trophy, 

uncured trophy and may, where possible, marked in the prescribed 

manner, such animal article, trophy or uncured trophy for purposes of 

identification..………………………..”.  

37.      In the instant case, admittedly the accused has failed to 

show any authority or certificate of ownership in respect of tooth of 

elephant found under his possession.  

 

38.    Section 2 (31) of the Act defines  trophy as the whole or 

any  part of any captive animal by or wild animal, other than vermin, 

which has been kept or preserved by any means, whether artificial or 

natural, and includes, - 

      (a) rugs, skins and specimens of such animal mounted in 

whole or in part through a process of taxidermy, and  

    (b) antler, bone, carapace, shell,, horn, rhinoceros horn, 

hair, feather, nail, tooth, tusk, musk, eggs, nests and honeycomb; 

 

39.    Indian elephant is an animal under Schedule I of Wildlife 

(P) Act, 1972 and the trophy of such animal means a trophy  U/s.2(31) 
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and as such any offence in respect of possessing of such trophy by 

violating Sec.40/42  is punishable Under Section 51 of the Wildlife (P) 

Act, 1972 which provides punishment [as per the Assam Wildlife (P) 

(Assam Amendment) Act, 2009,] imprisonment of not less than 7 years 

but which may extend to 10 years and also with fine which shall not be 

less than Rs.50,000.00 (Rupees fifty thousand).                

40.               Sec. 57 of the Wildlife (P) Act provides presumption clause 

as under : 

“57 – Presumption to be made in certain cases where, in any 

prosecution for one offence against this fact, it is established 

that a person is in possession, custody or control of any 

captive animal, animal article, meat [trophy, uncured trophy, 

specified plant, or part or derivative thereof] it shall be 

presumed until the contrary is proved, the burden of proving 

shall be lie on the accused. That such person is in unlawful 

possession, custody or control of such captive animal, animal 

article, meat  [trophy, uncured trophy, specified plant, or part 

or derivative thereof].” 

 

41.                   In the case in hand,  the possession of the trophy i.e. 

elephant tooth at the hands of the accused is proved by the prosecution 

and in spite of the burden of proving the contrary, the accused has failed 

and as such it is legally presumed U/s.57 of the Wildlife (P) Act,  that the 

possession of the said trophy is unlawful possession.  

 

42.            That apart, After going through the relevant provisions 

of law of Code of Criminal Procedure as well as Sec.25 of the Evidence 

Act and the observation of the Hon’ble Madras High Court and Hon’ble 

Gauhati High Court, as referred to above, I am of the opinion that the 

forest officer cannot be equated with the police officer,  as mentioned in 

Sec.25 of the Evidence Act,  and as such the Statement before forest 

officer is not hit by Sec.25 of the Evidence Act and therefore I am of the 

opinion that Ext.7, the statement of the accused given before forest 

officer,  is admissible  in law and as such the same forms part of the 

evidence.  
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43.                      In view of the above, oral and documentary evidence as 

well as the provisions of law, as discussed above, I have come to the 

conclusion that prosecution has able to prove the offence U/s.51 of 

Wildlife (P) Act, 1972, against the accused Gopal Mandal beyond 

reasonable doubt and as such he is liable to be convicted.  

 

 ORDER 

44.     In result, accused person Gopal Mandal  is convicted  

U/s. 51 of W.L.(P) Act, 1972.  

  45.                 Upon consideration of nature and gravity of offence and 

also upon consideration of the  impact of the offence upon the wildlife,  

I am of the opinion that this is not a fit case to provide the benefit of  

Section 360 of Cr.P.C. or Probation of Offenders Act, 1958 to the 

accused and  therefore, I declined to provide the benefit of  Section 

360 of Cr.P.C. or Probation of Offenders Act, 1958,  to the accused.    

 46.                      Upon consideration of nature and gravity of offence and 

also upon consideration of the submission of the accused during 

sentence hearing, the accused Gopal Mandal is sentenced to under-go 

Rigorous Imprisonment for 7 (seven) years and also to pay a fine of 

Rs.50,000.00 (Rupees fifty thousand) only i/d Simple Imprisonment  for 

6 (six) months for the offence U/s.51 of the Wildlife (P) Act, 1972. 

               The period of detention already undergone by the 

accused during investigation and trial be set off from the period of 

imprisonment.    

 47.                      It is proved from the evidence that the detection of the 

offence and apprehension of the offender is due to the assistance 

rendered by Sahabuddin Ahmed, the then Attached Officer, Dhekiajuli 

PS and presently serving as Attached Officer, Goreswar, district Baksa 

and as such to encourage the person rendering assistance in detecting 

the offence and detention of the offender, I deem it fit and proper 

to pass order  of reward as per Sec.60(A) of Wildlife (P) Act, 

1972. Accordingly it is ordered that out of the fine amount, if paid, an 

amount of Rs.5000.00 (Rupees five thousand) only be paid to said 
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Police Officer Sahabuddin Ahmed as reward under Sec.60(A) of 

Wildlife (P) Act, 1972.              

48.                Seized materials i.e.  elephant tooth  be confiscated to 

the State as per Sec.51(2) of Wildlife (P) Act, 1972.  Bail bond stands 

cancelled.  

49.                      Case record of C.R. case No. 29 of 12  be sent back to 

the Court of Ld. Chief Judicial Magistrate, Sonitpur, Tezpur along with a 

copy of the judgement. 

 50.                     A copy of the judgement be furnished to the accused 

free of cost as per Sec.363 of Cr.P.C.  

 51.     A copy of the judgement be forwarded to the District 

Magistrate, Sonitpur, Tezpur as per Sec.365 of Cr.P.C.   

  52.                       A copy of this judgment and order be also forwarded 

to the Conservator of Forest,  Northern Assam Circle, Tezpur, Ouguri 

and DFO, Sonitpur West Division, Tezpur for information and necessary 

action.   

     53.                      A copy of this order be also sent to the Superintendent 

of Police, Baksa, for information and to Sahabuddin Ahmed, Attached 

Officer, Goreswar, Baksa, PS Goreswar, District Baksa for information. 

    54.                    Judgment delivered in open court. Judgment written in 

separate sheets is kept with the case record.  

    55.            This case is disposed of accordingly.  
 
    56.                   Given under the hand and seal of this Court on this 19th 

day of June, 2017. 

 
(D. Ullah) 

Additional Sessions Judge,  
      Sonitpur,Tezpur 

Dictated and corrected by me 

 

        ( D. Ullah) 
Additional Sessions Judge, 
      Sonitpur, Tezpur 
 
 

 



                                                                                               Sessions Case No. 71 of 2012 
                                                                                                            C.R Case No 29 of 12 

18 
 

APPENDIX 
 

     Prosecution witnesses: 
 

                PW-1 Sri Netrajyoti Gayan  

     PW-2 Sri Shyamanta Haloi  

     PW-3  Sri Athang Singson 

     PW-4 Dr.(Mrs.) Munmun Sarma 

     PW-5 Sri Anjan Kumar Das 

     PW-6 Sri Anil Nath 

     PW-7 Md. Sahabuddin Ahmed.  

     PW-8 Sri Babul Borah. 

 

Prosecution Exhibits : 

    Exhibit-1…offence report.   

    Exhibit-2…  seizure list.  

    Exhibit-3…  report of FSL.  

    Exhibit-4……report  from Deptt. Of Anatomy and Histology.    

    Exhibit-5…  seizure list.  

    Exhibit-6..   report  in respect of handing over accused and seized 

articles to Forest Deptt.  

    Exhibit-7…   statement of the accused.  

    Exhibit-8…  forwarding report (earlier marked as Ext.3).    

 

  Material Ext.1 ..elephant teeth.  

 
Defence Witnesses: 
 

Nil  
Defence Exhibits:  
 

Nil 
 

 
         

    ( D. Ullah)  
Addl. Sessions Judge,     
Sonitpur,Tezpur 
 

 


